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PART | - STATEMENT OF FACTS

1 Thisfactum isfiled on behaf of Keptin John Joe Sark and Keptin Frank Nevin, of the Mikmag
Grand Council, the Native Council of Nova Scotia and the New Brunswick Aborigina Peoples

Coundil.

2. The Mi’kmag Grand Council, or Sante Mawiomi wjit Mi’ kmag, has been the traditiona
authority for the Mi’kmaq Nation for at least hundreds of years. The Mi’kmag Grand Council is aso
the ethicd, mord and spiritua leadership of the Mi'kmaqg nation. The Sante Mawiomi wijit Mi’kmaqg
continues to be recognized and supported by the Mi’ kmag and remains committed to and responsible
for protecting the Mi'kmaqg nation, itsrights and dignities.

3. The Native Council of Nova Scotia ("NCNS") isan Aborigind peoples representative
organization for the Aborigind community of Mi’ kmag/Aborigina Peoples residing throughout
traditional Mi’kmaq territory in Nova Scotia, undisplaced to reserves crested pursuant to the Indian
Act. NCNS has members and constituents who reside in various communities in Nova Scotiawho are
Mi’kmag. Some NCNS members and congtituents are registered as “ status’ Indians for the purpose of
the Indian Act and others do not have “ status’ under that Act. NCNS advocates for and represents,
with the guidance of the Mi’ kmag Grand Council, the rights and interests of off-reserve Mi’kmag in
Nova Scotiawhere the Treety Rights or Aborigind Title of the off-reserve Mi’ kmagq may be affected by
adecison of government and in the interpretation, gpplication and implementation of those rights.
Members and consgtituents of NCNS reside near and exercise harvest rights in areas affected by the
decison in this apped.

4, The New Brunswick Aboriginad Peoples Council ("NBAPC") is a representative organization
for Aborigina Peoples residing off reserve throughout New Brunswick, including in respect to ther
Treaty and Land Clam Rights. NBAPC has many hundreds of membersin New Brunswick in various
congtituent communities. NBAPC aso represents awider Aborigind condituency of off-reserve
Aborigina People in the Province of New Brunswick. Some of the members and congtituents of



NBAPC are “datus’ Indians under the Indian Act living off reserve and some do not have “ gatus’
under the Indian Act. Members and the congtituent communities of NBAPC assart the right to harvest
and trade forest resources by virtue of Treaty rights and Aborigind title. Although this caseinvolvesa
harvest in Nova Scotia, the result of the case will impact on NBAPC harvesters.

5. The Interveners otherwise endorse the summary of facts of the Respondent.

PART Il - THE QUESTIONSIN ISSUE

6. The Interveners will limit their submissions to the following issues in this apped:

the Maritime Tresties as an unconditiona surrender;

the beneficiaries of the Treety right;

the characterization of the Treety right;

the sufficiency of proof of Aborigind Title;

the doctrine of exclusvity in assartion of Aborigind Title;

whether actions of Canada under the Indian Act extinguished Aborigind Title.

mmoowr

The Interveners otherwise accept and endorse the submissions of the Respondent.

PART Il - ARGUMENT

A. THE TREATIESAS AN UNCONDITIONAL SURRENDER

7. The Crown seeks to convince this Court that the treaties of 1760/61 were not actualy in “peace
and friendship” asthey aretitled but were unconditional surrenders by which the Mi’ kmag conceded the
British the right to settle Nova Scotia, retaining nothing for themselves but the right to be trested the
same as any other British subject. This legd result had been the objective of the Crown in both R v.
Smon [1985] 2 S.C.R. (1985), 24 D.L.R. (4™ 390. (“Smon”) (in which the Attorney Generd of
Nova Scotia participated) and R v. Marshall, [1999] 3 S.C.R. 456(1999), 177 D.L.R. (4") 513
(“ Marshall #1"). Thislegd result was denied by this Court in both Smon and Marshall. As Chief



Jugtice Dickson sad in Smon, para. 50, “ ... None of the Maritime treaties of the eighteenth
century cedes land.” This Court found to the same effect in Marshall #1, at para. 21. It seems
incongistent with the honor of the Crown that this argument, twice rejected, is made again.

8. Asthis Court said in Smon, at para. 4:

The Treaty (of 1752) was entered into for the benefit of both the British Crown and
the Micmac people, to maintain peace and order as well as to recognize and
confirm the existing hunting and fishing rights of the Micmac. In my opinion, both
the Governor and the Micmac entered into the Treaty with the intention of creating
mutually binding obligations which would be solemnly respected.... The Micmac
Chief and the three other Micmac signatories, as delegates of the Micmac people,
would have possessed full capacity to enter into a binding treaty on behalf of the
Micmac. Governor Hopson was the delegate and legal representative of His
Majesty The King. It is fair to assume that the Micmac would have believed that
Governor Hopson, acting on behalf of His Majesty The King, had the necessary
authority to enter into a valid treaty with them. | would hold that the Treaty of 1752
was validly created by competent parties.

0. In its argument, the Crown fails to give any scope to the Mi’kmaq perspective. Infact, a para.
170 of its factum, the Crown says explicitly that there islittle room for any aborigina perspectivein this
case. How can that be? This Court said in Marshall #1, at para. 19:

The trial judge's view that the treaty obligations are all found within the four
corners of the March 10, 1760 document, albeit generously interpreted, erred in
law by failing to give adequate weight to the concerns and perspective of the
Mi'kmaqg people, despite the recorded history of the negotiations, and by giving
excessive weight to the concerns and perspective of the British, who held the pen.
The need to give balanced weight to the aboriginal perspective isequally applied in
aboriginal rights cases...



10.  The Crown places a great ded of emphass on the word “molested” in the Treaty language,
arguing that this word in the 17th and 18" centuries had a single known meaning, the result of which is
that the Mi’kmag gave up any right to interfere with future British use of the lands of Mi’kmeki. The
Interveners submit thet there is insufficient evidence to suggest that this technical understanding of British
law would have been known to the Mi'kmaq or that the word could have had only that one plain
language meaning in 1760. We submit that the Crown’s desired interpretation would be overly
technical, would give excessve weight to the perspective of the British and would fail to give baanced
weight to the aborigina perspective. It isfar more likely that the Mi’ kmag would have understood the

term in accordance with its plain language meaning, the avoidance of conflict.

B. THE BENEFICIARIES OF THE TREATY RIGHT

11.  Itisimplicit in the factual submissions of the Crown that it seeks to take some advantage of this
Court’ s observations about “locaness of tregties’ in Rv. Marshall,[1999] 3 S.C.R. 456, (1999), 179
D.L.R. (4™ 193 (“Marshall #2"), para. 17. This accounts for the recitation of the various locations of
harvest. It also explains footnote #4, at page 10 of the Crown’s factum where the Crown refers to an
attempt to assign particular treaties to particular Indian Act reserves. The Crown returns to this concept

of “reserves’ at paragraphs 51 and 52.

12. The moment in time tha this Court was refering to in Marshall #2 was the timeframe
immediately after the Sgning of the origind treaties. 1t was not clear, for example, that in June of 1760,
al the Mi’kmag were going to agree to the same treety relatiionship. In due course, they did. Aswell,
there was some “locaness’ to the tresties themsalves, specifically with respect to the location of
truckhouses and the provison of hostages. These aspects were loca. However, the overdl treaty
relaionship that eventualy resulted was applicable between the British and the Mi’kmag as a whole.
Thisisdear from Marshall #1, para. 5 which stated, “ by the end of 1761, al of the Mi’kmaq villagesin
Nova Scotia had entered into separate but Smilar treaties’.



13.  The Crown's approach takes an overly euro-centric view of the Treaty issues, faling to
properly consider the Aborigina perspective. The Tregty is not a document; it is a reationship with a
people. The Mi’kmag are an Aborigind nation, with a geographic territory that includes the areas
where the harvest occurred. The Mi’ kmag nation was not a divided group of digointed communities but
were organized in didricts as a nation occupying ther territory of Mi’kmaki. The Treety relationship
between the Crown and the Mi’ kmaq is the same treaty relationship throughout al of Mi’kmaq territory,
not a series of individua documents.

14. It is not possible, for example, to suppose that the current Indian Act Bands are the modern
equivaent of the origind Treaty sSgnatories, nor that Indian Act “satus’ has any direct relevance to
whether that person has Aborigind rights (R. v. Fowler, [1993] N.B.J. No. 85; R. v. Harquail, 1993
CarswedlINB 478). The Treaty Sgnatories were traditiond leaders representing communities, most
probably members of or connected to the Mi’ kmaq Grand Council, the Sante Mawiomi wjit Mi’ kmag,.
The Grand Council survivestoday and is the closest direct link to the origind sSgnatories. It is afalacy
for the Crown to suggest that Indian Act Bands, which were created by decisions of government only
in the ladt fifty years, or Indian Act reserves, which are the sad vestigia remainders of the once broad
lands of the Mi’kmaqg, or Indian Act registration numbers, assgned only a few generations ago, are
somehow the only holders, controllers or indicia of the Treety rights. Many Mi’kmag do not have
“gatus’ under the Indian Act or continue to live in communities on their traditiond lands and not on

Indian Act reserves, represented by the Interveners NCNS and NBAPC.

15. A community of Mi’kmaq isasocietd structure of people bound together by common ancestry,
idedls, beliefs and a shared history, not a descriptor exclusvely of a group that is defined with reference
to an artificid criteriasuch as“datus’ under the Indian Act or a particular artificial geographic boundary

such asan Indian Act-created reserve.

16.  The nature of origind Mi’kmag communities has changed dragtically since the 1700's due to
externd pressures from non-Aborigina society. The government of Canada created the Indian Act and

its discriminatory regigtration and reserve systems.  Some forced community relocations occurred.



Resdentid schools were built. Some Mi’kmag were assigned Indian Act regigtration numbers; others
were not. Some Mi’kmag moved onto reserves, others did not. Socid and economic excluson from
Canadian society changed the composition and locations of some Mi’kmag communities, with many
Mi’kmaqg remaining on ther traditiona lands throughout Nova Scotia, undisplaced to Indian Act
reserves. In this context, who or what is the “community” that would be expected to give express or
implied authorization? It clearly cannot be the Indian Act bands, whose capacity under the Indian Act
is limited to their reserve boundaries and the powers conferred upon them by that federa legidation. (R.
v. Lewis, [1996] 1 S.C.R. 921, [1996] S.C.J. No. 46)

17.  There should be no necessity for a Mi’ kmaw today to establish which Treaty document applied
to his or her ancestors in 1760-61 or whether any particular Treaty document covered some particular
geographic area.  There is no evidence to suggest that either the Mi'kmaq or the British saw Nova
Scotia as partialy covered by a patchwork quilt of atreaty relationship, some areas or people covered,
and other areas and people not. The treaty relationship ultimately created was not of loca application,
requiring any particular Mi’kmaw to limit his or her harvest or trade to a particular geographic area. A
British trading post would not question a Mi’kmaq harvester as to whether a skin came from an animal
that was caught in a particular geographic area based on where that person lived in 1760-61. Both
gdesto the rdationship felt that, once the treaty-making period was concluded, al of the Mi’ kmag were
parties to one reationship with the British. Today, dl Mi'kmag are bendficiaries of tha treaty
relationship.

18.  To hold otherwise would aso be to render the rights nugatory. After centuries of movemernt,
intermarriage, centrdization, disruption of communities and many other forces, it would be virtualy
impossible for any Mi'’kmaw to identify dl the locatiions where each of their ancestors from 11
generations ago may have been located in 1760. For the Mi’kmag, a culture without written record,
such an evidentiary requirement would have the effect of making the rights functiondly inaccessible due

to alack of evidence



C. THE CHARACTERIZATION OF THE TREATY RIGHT

19.  Treaty with the British in 1760 was not the firg treaty-making experience for the Mi’ kmag. The
Mi’kmaq had a long experience with relationships with neighboring aborigina nations. Relationships
grow and change over time. A treaty rdationship is no different. The relationship can not evolve so as
to be whally transformed. However, it will naturdly evolve over time. The Mi’ kmag Tregties conditute
a “covenant chan” of tregties which illuminate and provide a bass for the relationship between the
Mi’kmaq and the British. This treaty relationship started at least from the treaty process of 1725 and
1726 (Dummer’s Peace). The Mi’kmaq Tresaties evidenced a peace, friendship and trade relationship
which would have been expected by both parties to have been flexible over time.

20.  Certanly, Mi'kmaq culture was not datic. No culture is. The Mi'’kmagq would have
experienced changes as a result of climatic changes and as a result of generations of European contact.
These, and many others, had impacts on Mi’kmaq culture and their expectations of their relaionship
with the world around them.

21.  What we lack in the historic materid are clear reflections of what the Mi’kmag and the British
sad to each other. We have the colonid Council minutes. These are minutes, mere summaries. The
Treaty language itsdlf is British legaese, something foreign to the Mi’kmag. The speech of the Chief of
Cape Breton (Unamaki) at the Governor's Farm in 1761, athough it would have been in Mi’kmaq,
trandated and then summarized, in stylized and flowery language, into English, does give a sense of the
family-type relationship that the Mi’kmaqg thought they were entering into. The British King would be
ther father; the British themsdlves their brothers. These types of familid relationships are by their very
nature fluid, organic and evolutionary. The Mi’kmag would have seen themsdlves as a people, with an
economy and governance and leadership concepts, principles and beliefs, a culture that would continue

to evolvein its rlationship with the British.



22.

This Court has dready ruled againgt a grict language interpretation of the treety trade right. In

Smon, the Court said:

23.

28 Having determined that the Treaty embodies a right to hunt, it is necessary to consider
the respondent's contention that the right to hunt is limited to hunting for purposes and by
methods usual in 1752 because of the inclusion of the modifier "as usual” after the right to
hunt.

29 First of all, | do not read the phrase "as usual" as referring to the types of weapons to
be used by the Micmac and limiting them to those used in 1752. Any such construction
would place upon the ability of the Micmac to hunt an unnecessary and artificial constraint
out of keeping with the principle that Indian treaties should be liberally construed. Indeed,
the inclusion of the phrase "as usual" appears to reflect a concern that the right to hunt be
interpreted in a flexible way that is sensitive to the evolution of changes in normal hunting
practices. The phrase thereby ensures that the Treaty will be an effective source of
protection of hunting rights.

30 Secondly, the respondent maintained that "as usual” should be interpreted to limit the
treaty protection to hunting for non-commercial purposes. It is difficult to see the basis for
this argument in the absence of evidence regarding the purpose for which the appellant
was hunting. In any event, article 4 of the Treaty appears to contemplate hunting for
commercial purposes when it refers to the construction of a truck house as a place o

exchange and mentions the liberty of the Micmac to bring game to sale...

This Court further sated in Marshall #1.:

44 An example of the Court's recognition of the necessity of supplying the deficiencies of
aboriginal treaties is Soui, supra, where Lamer J. considered a treaty document that stated
simply ... that the Huron tribe "are received upon the same terms with the Canadians, being
allowed the free Exercise of their Religion, their Customs, and Liberty of trading with the
English". Lamer J. found that, in order to give real value and meaning to these words, it

was necessary that a territorial component be supplied, as follows, at p. 1067:



The treaty gives the Hurons the freedom to carry on their customs and their religion. No
mention is made in the treaty itself of the territory over which these rights may be exercised.
There is also no indication that the territory of what is now Jacques-Cartier park was
contemplated. However, for a freedom to have real value and meaning, it must be possible

to exercise it somewhere.

Smilarly, in Sundown, supra, the Court found that the express right to hunt included the
implied right to build shelters required to carry out the hunt. See also Smon, supra, where
the Court recognized an implied right to carry a gun and ammunition on the way to exercise
the right to hunt. These cases employed the concept of implied rights to support the
meaningful exercise of express rights granted to the first nations in circumstances where no
such implication might necessarily have been made absent the sui generis nature of the
Crown's relationship to aboriginal people. While | do not believe that in ordinary
commercial situations a right to trade implies any right of access to things to trade, | think
the honour of the Crown requires nothing less in attempting to make sense of the result of
these 1760 negotiations.

24.  The naturd resources of the land, including trees, were, and are, an integra part of Mi’kmaq life
in both their materid culture and their non-materid culture. As an aspect of materia culture, trees were
used for wigwams, canoes, paddles, drums, toboggans, snowshoes, firewood and a myriad of other
purposes. Thiswas not limited to saplings. The Mi’ kmag would have had axes for generations prior to
1760 as a result of European trade. Large trees were used for a number of purposes. Ash for baskets
was, and is, made from the separation of the wood fibre of alarge diameter tree.

25.  In addition, the forests played an important non-materid culturd role.  The forests were
animate; they were not merely chattels or fixtures as Euro-Canadian law might view them. Treesarea
part of the natural world, part of the resource bounty provided by the Creator. Spruce and ash for the
Mi’kmag had the same sgnificance as cedar for the Haida.

26.  Thehigory of the Mi’kmaq isthat of atrading society. There is much evidence of trade among
the Mi’kmag communities and with other Aborigind nations prior to contact. The history of the
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relaionship between the French and the Mi’kmag had been one based significantly on trade. The
nature of the trade goods would vary depending on the trade relaionship. In ther trade with
Europeans, the nature of the goods available to the Mi’ kmaqg from such trade would have changed over
time. Thereis no reason to think that the Mi’ kmaq looked at the trade with the British as being limited
to the trade goods that they happened to be ddlivering and receiving in 1760.

27.  The Mi’kmaqg had, and have, rights to gather forest resources. The Mi'kmag did so in
traditiona times and continue to do so today. (Gray v. R 2004 NBCA 57 (2004-07-22)) In 1760,
why would the British have attempted to prevent Mi’ kmag from trading in trees?

28. It is sufficient that there is evidence that forest resources, including trees, were harvested by
Mi’kmeag at the time of the Treaty. Mi’kmaq gathered natura resources that were available to them,
used them, sometimes processed them and sometimes traded them. They did so because that was what
it took to sustain themselves, including by trading them for a moderate livelihood. Trees were part of the
lifestyle and economy (both intra- Mi’ kmag and with others) of the Mi’ kmag. The finding of this Court in
Marshall #1, at paragraph 4 was.

.. (T)he 1760 treaty does dfirm the right of the Mi’kmaqg people to continue to
provide for their own sustenance by taking the products of their hunting, fishing
and other gathering activities, and trading for what in 1760 was termed

‘necessaries'.

29.  The Nova Scotia Court of Apped proposed a different test in paras. 3 and 58 of its decision.
The Court of Apped required (1) that the activity today be “traditional Mi’ kmaq gathering” or itslogica
evolution and (2) that the resource be of atype traditionally gathered, or itslogca evolution.

30. It is not cdear what the impostion of the “traditiona activity” test adds to the “traditiona
resource’ test. No example of what would, or would not, meet this test was provided by the Court of
Apped. This additiond requirement is inconsstent with the tests set by this Court. This Court did not
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require some further evidence of “aborigind activity” in ether Marshall or in Smon (which
contemplated commercid sde as an aspect of the 1752 Treety). The impostion of this further test was
an eror of law. We submit that the New Brunswick Court of Apped in the companion case of
Bernard advanced a test which better follows Marshall and that the New Brunswick approach is the

correct one.

31.  The Interveners submit that forest resources, including trees, were gathered by Mi’kmaq in
1760, including through the use of axes and hatchets. It may be that large trees can be more easily cut
down today than in 1760. However, the Size of the tree can not serve to define the nature of the right.
Guns and transportation devices are better today than they were in 1760 as well. However, the
technology does not define the characterization of the right. Changes in technology may assigt the
gatherer of the resource by making it easer, safer a more efficient. Any concerns with respect to
quantity of the harvest are addressed in the “moderate livelihood” doctrine adopted by this Court.
Concerns with respect to quantities are not relevant at the stage of the characterization of the right itself.

D. THE SUFFICIENCY OF PROOF OF ABORIGINAL TITLE

32.  Theland title rights of the Mi’kmag exist in al of ther territory and there is no need to prove
that any particular area today had or has more or less specid sgnificance to the Mi’kmaq before its
resources can be harvested. This Court in Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010,
(1997) 153 D.L.R. (4™ 193 (“Delgamuukw”, cited to D.L.R.), per Justice La Forest, in the minority,
stated, at para. 199:

...Aboriginal occupancy refers not only to the presence of aboriginal peoples in
villages or permanently settled areas. Rather, the use of adjacent lands and even
remote territories to pursue a traditional mode of life is also related to the notion of
occupancy. Viewed in this light, occupancy is part of aboriginal culture in a broad
sense and is, therefore, absorbed in the notion of distinctiveness. To use the
language of Van der Peet, proof of occupancy is proof of centrality.



33.  Chief Judtice Lamer, for the mgjority stated smilarly, at para. 149:

Physical occupation may be established in a variety of ways, ranging from the
construction of dwellings through cultivation and enclosure of fields to regular use
of definite tracts of land for hunting, fishing or otherwise exploiting its resources...
In considering whether occupation sufficient to ground title is established, “ one
must take into account the group’s size, manner of life, material resources, and
technological abilities, and the character of the lands claimed...

34. The Mikmag wee a naion with a sustanable seasond  transhumance'
land use pattern that covered the coast, the river systems and the inland areas. Very few placesin Nova
Scotia can not be readily reached from either the coast or one of the watersheds. There isno legd

requirement that the nature of the aborigina occupation amount to “possession” as understood under the
adverse possesson concepts of English common law. In this case, the boundaries of what is now

known as Nova Scotia congtitute the definite tract of land over which Title is claimed.

35.  The nature of occupancy of an area of land will depend on the Aborigina nation involved and
the characterigtics of the land. The use of the land by the Mi’kmaqg need not be agrarian in nature to
give rise b Aborigind title and must only be consstent with the Mi’kmeaq treditiona way of life. The
Mi’kmag were engaged in a seasond transhumance land use pattern. Their use and occupation of the

territory was as complete asit needed to be.  They used it for al of the purposes that they required.

! “Seasona transhumance’ is used here to describe the practice of moving from known

resource location to known resource location within an area according to the time of year. This
nomenclature seems better than the use of concepts such as being “nomadic” or “migratory’, terms which
contain negative value-laden images and are perhaps better used as descriptors of animal movement.
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36.  There will never be much evidence about the traditiond use of a particular area of the forest.
There amply is very little evidence available from time periods prior to sgnificant European presence.
However, Chief Jugtice Lamer in Delgamuukw, at para. 101, stated:

...The trial judge expected too much of the oral history of the appellants, as
expressed in the recollections of aboriginal life of members of the appellant nations.
He expected that evidence to provide definitive and precise evidence of pre-contact
aboriginal activities on the territory in question. However, ...this will be almost an
impossible burden to meet.

37.  The Mi’kmag possessed and occupied al of Mi’kma ki in the 1760s, except perhaps for afew
identifiable European settlements, none of which were located in the area where the harvest in this case
took place. There is no requirement that one area of land need have more culturad significance than
another. It isonly necessary that it have acultural sgnificance. There could never be any large body of
evidence on the utilization of any particular area of interior woodland. There would have been no
thought in the Mi’kmagq community that it was important to track this level of detall throughout the
centuriesin its ord hitories. To require evidence of this nature would be to render the Aborigind clam
nugatory on an evidentiary sandard. The cultura significance of Mi’kmalki isin its nature as aterritory,
as awhole. The harvest stes are in that territory. It is not necessary that the area where the harvest

occurred have any greater culturd sgnificance than thet.

E EXCLUSIVITY IN THE ASSERTION OF ABORIGINAL TITLE

38.  The Crown submits that the mere presence of some French and Acadiansin Mi’ kmaq territory
in the 1760s prevents the Mi’kmag from demondrating exclusivity for the purposes of an Aborigind title

dam.

39.  The doctrine of exclusvity is a concept gpplicable to the relationship between Aborigina
nations. The presence of some Europeans in the territory of an Aborigind nation is irrdevant to the
operation of this principle. The presence of Europeans may be relevant to extinguishment or judtifigble
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infringement issues. However, it isnot arelevant consderation in the exclusivity tes.

40. Exclusivity has to do with the knowledge by the Mi’kmag, and the acceptance by their
neighboring Aborigind nations to the south and west, of Mi’kmaqg rights to Mi’kmaki. Those
neighboring nations knew that if they made an incursion into Mi’ kma ki, the territory wold be defended.
However, if individuds came as vigtors, they could be welcomed within the Mi’kmag worldview. This
goplied to British vistorsaswell. This standard meetsthe legd test for exclusivity.

F. WHETHER THE INDIAN ACT EXTINGUISHED ABORIGINAL TITLE

41.  The Crown argues in paragraphs 192 and 197 of its factum that the operation of the section 83
of the Indian Act and the creation of Indian Act reserves extinguished Aborigind title.

42.  The Interveners submit that the Indian Act does not, except in the first phrase of section 88,
ded with the condtitutiond rights of Aborigind nations. It is federd legidation which attempted, with
some success, to bresk down Aborigina nations into smdler, controllable, parts. 1t assgned to those
smaler parts certain characteristics based on Euro-Canadian culture. It provided those Indian Act
gructures with limited municipa-style jurisdictions gpplicable to specified, and limited, land bases. In
the last few generations, it assgned registration numbers to some, but not al, Mi’kmag. It failed to take

traditional Aborigina governance structure or concepts into account.

43. In this context, it is Striking that Attorney General of Nova Scotia, the law officer of the Crown
most aware of the Crown’s duty of honor in its deglings with Aborigina people, seeks to use the Indian
Act and its reserve system to extinguish Aborigind rights. This is an impoverished view of that duty of
honor. In response to the gecific legd points, the Interveners say that the language of section 88 was
intended to protect Aborigind treaty rights, not extinguish them.

44.  The Interveners further submit that the Indian Act reserve system was never accepted by the
Mi’kmaq as a satisfaction and accord for al of their land rights. In fact, each of the Sante Mawiomi wjit
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Mi’kmag, NCNS and NBAPC represent Mi’kmag who have never accepted the reserve-based
system and who continue to occupy Mi’kma ki, undisplaced to Indian Act reserves. Thereis dso no
evidence that government implemented the reserve system with the intention of extinguishing Aborigind
Title

PART IV —SUBMISSION ON COSTS

45.  TheInterveners do not seek costs nor should they be subjected to pay codts other than the

disbursements as provided for in the order granting leave to intervene.

PART V - RELIEF SOUGHT

46.  The Interveners submit that the Apped should be dismissed. Both condtitutional questions
should be answered in the affirmative. With respect to Cross-Apped, the Interveners submit that there
isno need for anew trial and the Respondents should be acquitted on the facts before the court.

47.  The Interveners support the granting of a one-year stay for a period of time after the decision of
this Court to alow for consultation, accommodation and reconciliation. To date, the doctrine of
“conaultation and accommodation” imposed snce R. v. Sparrow [1990] 1 S.C.R. 1075, (1990) 70
D.L.R. (4™ 385 has been largely afailure. Despite the duty of honor of the Crown, consultation and
accommodation has generally not worked. One problem is that there seems to be no effective remedy
available to Aborigina peoples when the Crown breaches its obligations. The failure of the Crown to
conault the Mi'kmag with respect to the forests of Nova Scotia was not an important issue in this
goped. Any stay granted by this Honourable Court should reflect that the Crown’'s obligation to
consult, accommodate and reconcile be inclusive of al the Mi’kmaqg people, including those Mi’ kmag
communities represented by NCNS and the Mi’ kmag Grand Council.
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All of which isrespectfully submitted this day of December, 2004.

D. BRUCE CLARKE

Salicitor for the Interveners
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